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any new measure. NMFS may imple-
ment the Council’s recommendation by
rulemaking if approved by the Re-
gional Director.

§ 660.54 Five-year review.

The Council, in cooperation with
NMFS, will conduct a review of the ef-
fectiveness and impacts of the NWHI
management program, including bio-
logical, economic, and social aspects of
the fishery, by July 1, 2001.

Subpart E—Bottomfish and
Seamount Groundfish Fisheries

§ 660.61 Permits.

(a) The owner of any vessel used to
fish for bottomfish in the Mau Zone
must have a permit issued under this
section for that vessel. Permits for per-
sons not previously permitted to fish in
the Mau Zone will not be issued for a 2-
year period beginning March 27, 1997.

(b) Application. (1) An application for
a permit required under this section
will be submitted to the Pacific Area
Office as described in § 660.13.

(2) Before the Regional Director
issues a Mau Zone or Ho’omalu zone
permit to fish for bottomfish under
this section, the primary operator and
relief operator named on the applica-
tion form must have completed a pro-
tected species workshop conducted by
NMFS.

(3) Each applicant for a Ho’omalu
zone permit will submit a supple-
mentary information sheet to be pro-
vided by the Pacific Area Office. Each
application for a Ho’omalu zone permit
will be signed by the vessel owner or a
designee and include the following in-
formation:

(i) The qualification criterion that
the applicant believes he or she meets
for issuance of a limited access permit;
and

(ii) Copies of landings receipts or
other documentation, with a certifi-
cation from a state or Federal agency
that this information is accurate, to
demonstrate participation in the NWHI
bottomfish fishery; or

(iii) If the application is filed by a
partnership or corporation, the appli-
cation must identify the names of the
owners and their respective percentage

of ownership of the partnership or cor-
poration.

(c) Sale or transfer of Ho’omalu Zone
permits to new vessel owners. (1) A
Ho’omalu zone permit shall not be sold
or otherwise transferred to a new
owner.

(2) A Ho’omalu zone permit or per-
mits may be held by a partnership or
corporation. If 50 percent or more of
the ownership of the vessel passes to
persons other than those listed in the
original application, the permit will
lapse and must be surrendered to the
Regional Director.

(d) Transfer of permits to replacement
vessels. (1) An owner of a permitted ves-
sel may, without limitation, transfer
his or her permit to another vessel
owned by him or her, provided that the
replacement vessel does not exceed 60
ft (18.3 m) in length and that the re-
placement vessel is put into service
within 12 months after the owner de-
clares to the Regional Director the in-
tent to make the transfer of the per-
mit.

(2) An owner of a permitted vessel
may apply to the Regional Director for
approval to use the permit for a re-
placement vessel greater than 60 ft
(18.3 m) in length. The Regional Direc-
tor may allow this change upon deter-
mining, after consultation with the
Council and considering the objectives
of the limited access program, that the
replacement vessel has equal catching
power as the original vessel, or that
the replacement vessel has catching
power that is comparable to the rest of
the vessels holding permits for the fish-
ery, and that the change is not incon-
sistent with the objectives of the pro-
gram.

(3) The Regional Director shall con-
sider vessel length, range, hold capac-
ity, gear limitations, and other appro-
priate factors in making determina-
tions of catching power equivalency
and comparability of the catching
power of vessels in the fishery.

(e) Supplementary requirements for per-
mit renewal. (1) A permit will be eligible
for renewal if the vessel covered by the
permit makes three or more qualifying
landings as defined in § 660.12 during
the permit year.
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(2) The owner of a permitted vessel
that did not make three or more quali-
fying landings of bottomfish in a year
may apply to the Regional Director for
waiver of the landing requirement. If
the Regional Director finds that failure
to make three landings was due to cir-
cumstances beyond the owner’s con-
trol, the Regional Director may renew
the permit. A waiver may not be grant-
ed if the failure to make three landings
was due to general economic conditions
or market conditions, such that the
vessel operations would not be profit-
able.

(f) Supplementary requirements for new
limited access permits. The Regional Di-
rector may issue new vessel permits
under this part when the Regional Di-
rector has determined, in consultation
with the Council, that bottomfish
stocks in the Ho’omalu Zone are able
to support additional fishing effort.
This shall be established by determin-
ing that the total estimated annual
revenue to the fleet exceeds the total
estimated annual fixed and variable
costs to the fleet in the Ho’omalu Zone
by an amount at least equal to the av-
erage cost of a vessel year. This deter-
mination shall be made and published
annually in association with the an-
nual report required under § 660.67.

(g) Eligibility for new limited access per-
mits. When the Regional Director has
determined that new permits may be
issued, they shall be issued to appli-
cants based upon eligibility, deter-
mined as follows:

(1) Point system. (i) Two points shall
be assigned for each year in which the
applicant was owner or captain of a
vessel that made three or more qualify-
ing landings of bottomfish from the
NWHI.

(ii) One point shall be assigned for
each year in which the applicant was
owner or captain of a vessel that land-
ed at least 6,000 lb (2,722 kg) of
bottomfish from the main Hawaiian Is-
lands.

(iii) Points will be assigned only
under paragraph (g)(1)(i) or (ii) of this
section for any 1 year.

(iv) Points will be assigned for every
year for which the requisite landings
can be documented.

(2) Restrictions. An applicant must
own at least a 25-percent share in the

vessel that the permit would cover, and
only one permit will be assigned to any
vessel.

(3) Order of issuance. New permits
shall be awarded to applicants in de-
scending order, starting with the appli-
cant with the largest number of points.
If two or more persons have an equal
number of points, and there are insuffi-
cient new permits for all such appli-
cants, the new permits shall be award-
ed by the Regional Director through a
lottery.

(4) Notification. The Regional Director
shall place a notice in the FEDERAL
REGISTER and shall use other means to
notify prospective applicants of the op-
portunity to file applications for new
permits under this program.

(h) Appeals of permit actions. (1) Ex-
cept as provided in subpart D of 15 CFR
part 904, any applicant for a permit or
a permit holder may appeal the grant-
ing, denial, conditioning, or suspension
of their permit or a permit affecting
their interests to the Assistant Admin-
istrator. In order to be considered by
the Assistant Administrator, such ap-
peal must be in writing, must state the
action(s) appealed, and the reasons
therefor, and must be submitted within
30 days of the action(s) by the Regional
Director. The appellant may request an
informal hearing on the appeal.

(2) Upon receipt of an appeal author-
ized by this section, the Assistant Ad-
ministrator will notify the permit ap-
plicant, or permit holder as appro-
priate, and will request such additional
information and in such form as will
allow action upon the appeal. Upon re-
ceipt of sufficient information, the As-
sistant Administrator will decide the
appeal in accordance with the permit
eligibility criteria set forth in this sec-
tion and the amendment to the FMP,
as appropriate, based upon information
relative to the application on file at
NMFS and the Council and any addi-
tional information, the summary
record kept of any hearing and the
hearing officer’s recommended deci-
sion, if any, and such other consider-
ations as deemed appropriate. The As-
sistant Administrator will notify all
interested persons of the decision, and
the reasons therefor, in writing, nor-
mally within 30 days of the receipt of
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sufficient information, unless addi-
tional time is needed for a hearing.

(3) If a hearing is requested, or if the
Assistant Administrator determines
that one is appropriate, the Assistant
Administrator may grant an informal
hearing before a hearing officer des-
ignated for that purpose after first giv-
ing notice of the time, place, and sub-
ject matter of the hearing in the FED-
ERAL REGISTER. Such a hearing shall
normally be held no later than 30 days
following publication of the notice in
the FEDERAL REGISTER, unless the
hearing officer extends the time for
reasons deemed equitable. The appel-
lant, the applicant (if different), and,
at the discretion of the hearing officer,
other interested persons, may appear
personally or be represented by counsel
at the hearing and submit information
and present arguments as determined
appropriate by the hearing officer.
Within 30 days of the last day of the
hearing, the hearing officer shall rec-
ommend in writing a decision to the
Assistant Administrator.

(4) The Assistant Administrator may
adopt the hearing officer’s rec-
ommended decision, in whole or in
part, or may reject or modify it. In any
event, the Assistant Administrator will
notify interested persons of the deci-
sion, and the reason(s) therefore, in
writing, within 30 days of receipt of the
hearing officer’s recommended deci-
sion. The Assistant Administrator’s ac-
tion shall constitute final action for
the agency for the purposes of the
APA.

(5) Any time limit prescribed in this
section may be extended for a period
not to exceed 30 days by the Assistant
Administrator for good cause, either
upon his or her own motion or upon
written request from the appellant or
applicant stating the reason(s) there-
fore.

[61 FR 34572, July 2, 1996, as amended at 62
FR 8638, Feb. 26, 1997]

§ 660.62 Prohibitions.
In addition to the general prohibi-

tions specified in § 600.725 of this chap-
ter and § 660.15, it is unlawful for any
person to do any of the following:

(a) Fish for bottomfish or seamount
groundfish using gear prohibited under
§ 660.64.

(b) Fish for bottomfish in the
Ho’omalu Zone without a limited ac-
cess permit issued under §§ 660.13 and
660.61.

(c) Fish for bottomfish in the Mau
Zone without a permit issued under
§§ 660.13 and 660.61.

(d) Serve as primary operator or re-
lief operator on a vessel with a Mau or
Ho’omalu Zone permit without com-
pleting a protected species workshop
conducted by NMFS, as required by
§ 660.61.

(e) Fail to notify the USCG at least
24 hours prior to making any landing of
bottomfish taken in the Ho’omalu
Zone, as required by § 660.63.

(f) Fish within any protected species
study zone in the NWHI without notify-
ing the Regional Director of the intent
to fish in these zones, as required under
§ 660.63.

§ 660.63 Notification.
(a) The owner or operator of a fishing

vessel subject to this subpart must in-
form the Pacific Area Office at least 72
hours (not including weekends and
holidays) before leaving port, of his or
her intent to fish within the protected
species study zones defined in § 660.12.
The notice must include the name of
the vessel, name of the operator, in-
tended departure and return date, and
a telephone number at which the owner
or operator may be contacted during
the business day (8 a.m. to 5 p.m.) to
indicate whether an observer will be re-
quired on the subject fishing trip.

(b) The operator of a fishing vessel
that has taken bottomfish in the
Ho’omalu Zone must contact the
USCG, by radio or otherwise, at the
14th District, Honolulu, HI; Pacific
Area, San Francisco, CA; or 17th Dis-
trict, Juneau, AK, at least 24 hours be-
fore landing, and report the port and
the approximate date and time at
which the bottomfish will be landed.

§ 660.64 Gear restrictions.
(a) Bottom trawls and bottom set

gillnets. Fishing for bottomfish and sea-
mount groundfish with bottom trawls
and bottom set gillnets is prohibited.

(b) Possession of gear. Possession of a
bottom trawl and bottom set gillnet by
any vessel having a permit under
§ 660.61 or otherwise established to be
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